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Appellants’ disappointment and that of Appellee in this 


Court's decision is endemic to litigation. It cannot be the ‘aah 


of a rehearing. 

We are mindful of the consideration given by this Court to 
this case. 

It is because we believe this Court overlooked the matters 
we have set forth on our request for a review that we felt duty 
bound to direct this Court's attention thereto. 

We could not have addressed ourselves to this Court's 
holding on the "dividend in bankruptcy portion of the judgment" 
because this position was not taken by appellant or raised in 
the Court below. 


We sincerely believe that this Court has written "new law.' 


as 


We believe that this "new law: conflicts with the holding by the 
9th Circuit. The very novelty in our opinion, warrants further 
consideration. 

The Loan Transaction: Appellant concedes she surrendered 
to Burlington her $15,000 debenture. She concedes the entry 
on the Burlington Books that she was paid and that Burlington's 
liability was extinguished. Appellant then loaned the sum 
($15,000) due her from Burlington to American Foam Rubber and 
received a note for $15,000 from AFR. 


Whatever motivated appellant to deprive appellee on this 


money, it could not possibly work. If appellant decided ft» 


extend payment for the debentures she still would be liabie,’ 

The fact remains she surrendered the debentures for an agre¢ 
sum. The acceptance of a note in payment of an obligation 
extinguishes the debt. Schalom vs. Zuckerbrat, 20 App. Div (2) 
571, 286 N.Y.S. (2) 364. All rights were surrendered with the 
exchange in payment by note for the debentures. The debentures 
were surrendered, cancelled and marked paid on the books. No 
action was ever possible based on the debentures. 

Actually, what we have is a breach of an agreement to pay 
a certain fixed sum of money. In this case, $15,000. There is 


no need to measure the quantum of damages. The amount was fixed 


As to costs: We were of the opinion where a party on appeal 
prevails on all the issues, costs are awarded io such a wity; 
where there is a modification, neither party is awarded sts. 
Before making the application for a rehearing, appellant, nm 
great haste, served a notice of taxation of costs. The 
petition for a rehearing followed. 
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petition for rehearing should be 


Conclusion: Appellants’ 


denied and ‘appellees' petition be granted to the extent the 


Court deems proper. 


Respectfully submitted, 


JACOB E. HELLER and 
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Attorneys for Plaintiffs-Appellee 
51 Chambers Street 
New York, N.Y. 10007 
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